	
	
	
	
	

	TERMS, CONDITIONS AND INSTRUCTIONS

	Your shipment to us of any part of the merchandise ordered herein shall be deemed an acceptance by you of the purchase order and of all the terms, conditions and instructions printed and written on its face and herein, which you agree shall constitute the entire contract between us.

	1. 
	This purchase order (“Purchase Order”) shall become a binding contract between the parties, constituting the final, complete and exclusive statement of the terms of the agreement between the parties with respect to the merchandise which is the subject of this Purchase Order and the packaging for and delivery of such merchandise (collectively, the “Merchandise”), upon receipt by Vendor of this Purchase Order. Merchandise shall conform to all verbal and written representations, warranties and guarantees, whether express or implied, and all descriptions, samples and models otherwise contained or referred to in this Purchase Order. Such representations, warranties, guarantees, descriptions, samples and models shall constitute part of the agreement between Purchaser and Vendor with respect to the Merchandise. All other terms set out and documents described on the face of this Purchase Order are incorporated in this Purchase Order. In case of conflict between the terms on or in any confirmation, acknowledgment, sale or invoice form of Vendor, or any correspondence pertaining to any of these or the Merchandise, the terms of this Purchase Order shall prevail, and no change in the terms of this Purchase Order, and no additional or different terms, whether or not they materially alter this Purchase Order, shall be binding upon Purchaser unless such changes or additional or different terms are expressly agreed to in writing by Purchaser. No waiver of any breach of any term of this Purchase Order shall be construed as a waiver of any subsequent breach of that term or of any other term of the same or different nature. 

	2. 
	If delivery dates for Merchandise are specified on the face of this Purchase Order, delivery to the shipping destination set out on the face of this Purchase Order (“Delivery”) shall not commence prior to the date specified for commencing Delivery (such date identified on the face of this Purchase Order as “Ship Start”) and shall be completed on or before the date specified for completing Delivery (such date identified on the face of this Purchase Order as “Ship Complete”). If a date for canceling this Purchase Order (such date identified on the face of this Purchase Order as “Cancel Date”) is specified on its face, this Purchase Order shall be deemed cancelled, without notice or any other action on the part of Purchaser, if Delivery of the Merchandise has not been completed prior to the Cancel Date. If a Ship Start date is not specified on the face of this Purchase Order, the Merchandise shall not be Delivered without receipt by Vendor of written Delivery instructions from Purchaser.

	3. 
	Delivery of all or any part of the Merchandise which does not conform to the terms of this Purchase Order as to quality, quantity, assortment, packing, packaging or in any other respect will be deemed to materially impair the value of the Merchandise, and constitute a breach of the terms of this Purchase Order, and Purchaser shall have the right to cancel this Purchase Order or reject and return to Vendor, at Vendor’s expense, or remove from display in Purchaser’s stores, all or any part of the Merchandise. Acceptance of any Delivery of Merchandise shall not prevent Purchaser’s subsequent rejection of any Delivery of Merchandise which does not conform to the terms of this Purchase Order.

	4. 
	Vendor hereby represents, warrants and guarantees that the Merchandise will be processed and manufactured in compliance with all applicable laws, rules and regulations (collectively, “Laws”), will meet the requirements of, and will be properly tested, packaged, marked, labeled, invoiced and Delivered in accordance with and otherwise conform in all respects to the following insofar as it is applicable to the Merchandise:

	 
	(a) 
	If this Purchase Order provides for Delivery of Merchandise in or to the United States, the following shall apply:

Country-of-origin marking requirements under Title 19 of the United States Code, the Textile Fiber Products Identification Act, the Fair Packaging and Labeling Act, the Fur Products Labeling Act, the Wool Products Labeling Act, the Federal Hazardous Substance Labeling Act, the Flammable Fabrics Act, the Consumer Product Safety Act, the regulations and guides of the Federal Trade Commission, and any other applicable Laws of any federal, state or local governmental authority, and a continuing or other guarantee, if provided for under any such Laws, will be filed on a timely basis with the appropriate governmental agency. In addition to any other warranties, express or implied, Vendor represents, warrants and guarantees that merchandise will be marked conspicuously, legibly and permanently in English with the Country of Origin, and that merchandise shall be merchantable and shall be fit for the purpose for which it is sold. This Purchase Order shall be governed by the Laws of the State of New York without regard to its Conflict of Laws provisions. Without limiting the generality of the foregoing, Purchaser and Vendor expressly exclude the application to this Purchase Order and to the Merchandise of the United Nations Convention on Contracts for the International Sales of Goods.

	 
	(b) 
	If this Purchase Order provides for Delivery of Merchandise in or to Canada, the following shall apply:

Canadian federal, provincial, territorial and local Laws dealing with, without limitation, hazardous products, advertising, textile labeling, consumer packaging and labeling, Quebec official languages provisions, customs, public health and Canadian Standards Association (“C.S.A.”) requirements and a continuing or other guarantee, if provided for under any such Laws, will be filed on a timely basis with appropriate governmental agency. In addition to any other warranties, express or implied, Vendor represents, warrants and guarantees that the Merchandise shall:

	 
	 
	i. 
	be of merchantable quality; 

	 
	 
	ii. 
	be fit for the purpose for which it is sold; 

	 
	 
	iii. 
	in a sale by description, correspond to the description; and 

	 
	 
	iv. 
	in a sale by sample, correspond to the sample.

	 
	 
	This Purchase Order shall be enforced, governed by and construed in accordance with the internal Laws of the Province of Ontario without reference to any conflict of laws provisions, and Purchaser and Vendor irrevocably attorn to the jurisdiction of the courts of the Province of Ontario. Without limiting the generality of the foregoing, Purchaser and Vendor expressly exclude the application to this Purchase Order and to the Merchandise of the:

	 
	 
	v. 
	United Nations Convention on Contracts for the International Sale of Goods; 

	 
	 
	vi. 
	International Sale of Goods Contracts Convention Act, 1991, c.13; and 

	 
	 
	vii. 
	International Sale of Goods Act, R.S.O. 1990, c.I.10.

	 
	(c) 
	If this Purchase Order provides for Delivery of Merchandise in or to Mexico, the following shall apply:

Mexican federal and local Laws, dealing with, without limitation to what is established in the Federal Law for Consumer Protection, the Industrial Property Promotion and Protection Law, the Federal Copyrights Law, the General Customs Law, the Foreign Commerce Law, the Federal Metrology and Standardization Law, the Civil Code for the federal district or the state where the Merchandise is to be sold; the General Law of Ecological Balance and Protection to the Environment Law; and the General Health Law in addition to any other applicable Laws of any federal or local authority; all of which in relation to: hazardous products, advertising, permits or licenses filed at or provided by the appropriate government body. Vendor represents, warrants and guarantees that, in addition to any other warranties, express or implied, the Merchandise shall be merchantable and shall be fit for the purpose for which is sold. Purchaser and Vendor irrevocably submit to the jurisdiction of the courts of Mexico City, Federal District, to solve any dispute thereof. Without limiting the generality of the foregoing, Purchaser and Vendor expressly exclude the application to this Purchase Order and to the Merchandise of the United Nations Convention on Contracts for the International Sale of Goods.

	 
	(d) 
	If this Purchase Order provides for Delivery of Merchandise in or to the European Union territory and/or The Netherlands, the following shall apply:

European Union Directives, Regulations and Rules as well as Dutch and/or relevant domestic laws of European Union member countries – where applicable – dealing with, without limitation, hazardous products, advertising, labeling, consumer protection, guarantees for consumer goods, language, composition, wash instructions and care, packaging and labeling, product liability, customs, country of origin requirements, intellectual property regulations, health & safety requirements, and any other applicable laws, regulations and provisions applicable to the sale, purchase and delivery of the Merchandise.

Additionally, Vendor warrants and guarantees that Merchandise will be subject to and conform to the ITS Quality Standard Certificate (based on the test method of AATCC (American Association Of Textile Chemists And Colorists)).

In addition to any other warranties, express or implied, Vendor represents, warrants and guarantees that the Merchandise shall: 

	 
	 
	i. 
	be of merchantable quality; 

	 
	 
	ii. 
	be fit for the purpose for which it is sold; 

	 
	 
	iii. 
	in a sale by description, correspond to the description; and 

	 
	 
	iv. 
	in a sale by sample, correspond to the sample.

	 
	 
	This Purchase Order shall be enforced, governed by and construed in accordance with the laws, regulations and provisions of the European Union and – if applicable – the laws of The Netherlands. Purchaser and Vendor irrevocably submit to the jurisdiction of the courts of Amsterdam (the Netherlands). Without limiting the generality of the foregoing, Purchaser and Vendor expressly exclude the application to this Purchase Order and to the Merchandise of the United Nations Convention on Contracts for the International Sale of Goods.

	 
	Appropriate affirmations of any guarantees shall be set forth on each invoice or otherwise provided in writing to Purchaser before payment of such invoice is required to be made. Any delay in payment caused by Purchaser having to wait for such affirmation shall be without loss of all or part of discount and shall not result in the amount owing under such invoice bearing interest or Purchaser being subject to any penalty.

Purchaser may cancel this Purchase Order or reject and return to Vendor, at Vendor’s expense, or remove from display in Purchaser’s stores, all or any part of the Merchandise, if any of the Merchandise, or order, purchase, possession, use or sale of any Merchandise violates any of the foregoing provisions of this Section 4.

	5. 
	Vendor represents, warrants and guarantees that the Merchandise shall be Delivered free from any encumbrance or any intellectual property claim, including, but not limited to, trade dress, copyright, patent, design, trade name or trademark infringement claims or passing off claims. Vendor agrees to indemnify, defend and hold Purchaser harmless from any claim, obligation, judgments, debts or liabilities and from any damages, deficiencies or expenses (including, without limitation, reasonable attorney’s fees and disbursements) (collectively, “Claims”) arising from, relating to or connected with:

	 
	(a) 
	the real or alleged injury to or illness or death of person or damage to or destruction of property, including, without limitation, loss of use and loss of use of property not physically injured as a result of an occurrence, by reason of the order, purchase, use, sale and possession of the Merchandise.

	 
	(b) 
	any real or alleged infringement of or litigation concerning any:

	 
	 
	i. 
	Intellectual property right, including, but not limited to, trade name, trademark, patent, design, copyright or trade dress; 

	 
	 
	ii. 
	Right of privacy; or 

	 
	 
	iii. 
	Unfair competition.

	 
	In connection with any or all of the Merchandise:

	 
	(c) 
	any breach by Vendor of the terms of this Purchase Order, including, without limitation, any of the representations, warranties or guarantees made to Purchaser in connection with any or all of the Merchandise; and 

	 
	(d) 
	the recall of any or all of the Merchandise, whether required by Laws or otherwise.

	 
	 
	With regard to the indemnification provided for in the preceding paragraph, Vendor shall promptly defend all such Claims by the use of attorneys of its choice, which choice shall be reasonably acceptable to Purchaser. Purchaser shall cooperate with Vendor, at Vendor’s expense, in any such defense by providing relevant information Purchaser may have, but otherwise Purchaser has no obligation to participate in such defense. Vendor will keep Purchaser fully informed as to the progress of such defense. If Purchaser, for its own purposes, retains attorneys in such matter due to:

	 
	 
	(i) 
	Vendor’s failure to promptly or completely defend any Claim with attorneys reasonably acceptable to Purchaser; or 

	 
	 
	(ii) 
	A conflict of interest Purchaser may have with Vendor, as reasonably determined by Purchaser’s attorneys,

	 
	 
	Vendor shall bear such expense. Vendor shall not consent to any judgment, order, settlement or decree against Purchaser, without the prior written consent of Purchaser. Vendor hereby submits to the jurisdiction of any court in which a Claim is pending for which it has agreed to indemnify Purchaser under this Purchase Order.

	 
	If any Claim is made against Purchaser, Purchaser reserves the right, in addition to its other rights and remedies to reject and return to Vendor, at Vendor’s expense, or remove from display in Purchaser’s stores, all or any part of the Merchandise or to refuse to accept Delivery of further Merchandise and to obtain repayment of the purchase price paid by Purchaser for such Merchandise.

If Purchaser makes available to Vendor any trademarks, trade names, copyrights, patents, designs or patterns, Vendor shall not copy or reproduce the same or anything similar, except at the request of Purchaser, and, by its use, Vendor shall acquire no rights whatsoever in such trademarks, trade names, copyrights, patents, designs or patterns. Purchaser shall at all times be free to copy and reproduce or cause to be copied or reproduced any trademark, trade names, copyrights, patents, designs or patterns which it has made available to Vendor. Vendor agrees to execute all documents required by Purchaser in connection with such use by Vendor of such trademarks, trade names, copyrights, designs, patents or patterns.

If Vendor has in its possession Merchandise bearing any trademark, trade name, copyright, design or pattern of Purchaser, which Merchandise will not be Delivered to Purchaser (including, without limitation, rejected Merchandise or overrun Merchandise), Vendor shall completely and permanently obliterate or remove all such trademarks, trade names, copyrights, designs and patterns from such Merchandise prior to delivering or selling such Merchandise to any third party. Vendor shall not sell any such rejected Merchandise to any third party without the prior written consent of Purchaser. If Vendor is not able to obliterate or permanently and completely remove such trademarks, trade names, copyrights, designs or patterns, Vendor shall destroy such Merchandise and shall not make such Merchandise available to any third party.

If Vendor has in its possession any labels bearing any trademark, trade name, copyright, design or pattern of Purchaser, which labels will not be Delivered to Purchaser (including, without limitation, rejected labels or overrun labels), Vendor shall destroy such labels and shall not make such labels available to any third party.

	 
	Purchaser shall have the right to visit and inspect at any time any factory or premise or location where Vendor manufactures, assembles or processes Merchandise that contains or will contain Purchaser’s trademarks, trade names, copyrights, patents, designs or patterns in order to ensure quality and respect of Purchaser’s rights.

	6. 
	Vendor represents, warrants and guarantees the weights, measures and sizes of the Merchandise and its conformity to the standards of the governmental body governing such subject matter.

	7. 
	Upon Purchaser’s request, Vendor shall immediately submit to well-known laboratories of outstanding reputation, the Merchandise for testing, without expense to Purchaser. Regardless of the results of any such test, Purchaser’s acceptance of any Merchandise so tested shall not be deemed a waiver of any representation, warranty or guarantee expressed in this Purchase Order or implied by Laws.

	8. 
	This Purchase Order is placed by Purchaser and accepted by Vendor with the understanding that prices recorded on this Purchase Order are not subject to any additional charges whatsoever for packing, packaging, preparation for shipment or increased costs of operation. Purchaser shall not be charged any additional amounts because of any taxes or excises levied on processors, manufacturers, wholesalers or otherwise. Vendor shall pay any such applicable taxes and levies due on the Merchandise.

Any expense, including, but not limited to, excess freight charges, which Purchaser may incur arising from Vendor’s failure to adhere to the stated instructions with regard to routing, invoicing, packing, packaging or Delivery shall be charged to Vendor’s account and deducted from Purchaser’s remittances.

	9. 
	If, before payment becomes due for the Merchandise, Vendor offers to sell or sells to any third party any merchandise of the same or substantially the same kind, quality and volume as the Merchandise, at a lower price or on more favourable terms than those set out on the face of this Purchase Order, the price or terms, as the case may be, set out on the face of this Purchase Order shall be deemed to be revised to be the same as the price at which or as the terms on which, respectively, such merchandise was offered or sold to such third party, and the amount payable or paid for the Merchandise shall be adjusted accordingly.

	10. 
	In the event of the disruption or discontinuance of Purchaser’s business, in whole or in substantial part, either temporarily or permanently, by reason of fire, flood, tempest, earthquake, war, governmental restrictions or laws, act of God, embargo, labor trouble or strikes, or other cause of like or unlike nature beyond Purchaser’s control, Purchaser shall have the option of canceling Delivery of all or part of the Merchandise not yet delivered, with no fee or penalty of any kind imposed on Purchaser.

	11. 
	Vendor shall make no assignment or delegation of any of its rights or obligations provided for by this Purchase Order, including, without limitation, the right of Vendor to receive payment in accordance with the provisions of this Purchase Order. Purchaser reserves all of the rights and defenses of an account debtor provided by the applicable Uniform Commercial Code or like documents.

If Vendor becomes insolvent, bankrupt, is placed in receivership or makes an assignment for the benefit of creditors or others or if proceedings are commenced under Laws with a view to Vendor seeking protection from its creditors, this Purchase Order shall be automatically cancelled and Purchaser shall not be required to accept Delivery of the Merchandise, unless Purchaser gives notice to Vendor to the contrary.

	12. 
	(a) 
	This Purchase Order shall be considered to be a “Domestic Purchase Order” if the country in which the Merchandise will be offered for sale by Purchaser is the same as Vendor’s shipping facility. If this is a Domestic Purchase Order:

	 
	 
	i. 
	the time of payment for Merchandise shall be stated on the face of this Purchase Order; 

	 
	 
	ii. 
	the term “Vendor Cost” shall mean Vendor’s invoice price, less Purchaser’s normal trade discounts and excluding the costs of freight and insurance; and 

	 
	 
	iii. 
	Vendor shall, unless otherwise indicated on the face of this Purchase Order under the heading “Trade Terms”, Deliver the Merchandise to Purchaser FOB Named Place.

	 
	(b) 
	This Purchase Order shall be considered to be a “Direct Import Purchase Order” if Vendor delivers the Merchandise, cleared for export, to the carrier, or other person named by the Purchaser at the named place. If this is a Direct Import Purchase Order:

	 
	 
	i. 
	the time of payment for Merchandise shall be stated on the face of this Purchase Order; 

	 
	 
	ii. 
	it shall be governed by Incoterms, 2000 edition, as supplemented, unless the context or the express agreement of the parties shall require a different meaning or result than provided for by Incoterms, 2000 edition; 

	 
	 
	iii. 
	the term “Vendor Cost” shall mean Vendor’s invoice price, less Purchaser’s normal trade discounts and excluding the costs of freight, insurance and duty; and 

	 
	 
	iv. 
	Vendor shall, unless otherwise indicated on the face of this Purchase Order under the heading “Trade Terms”, Deliver the Merchandise to Purchaser FOB Port of Export.

	 
	(c) 
	This Purchase Order shall be considered to be a “Delivered Duty Paid Purchase Order” if the Merchandise is made available by Vendor at the named place in the country of importation. If this is a Delivered Duty Paid Purchase Order:

	 
	 
	i. 
	the time for payment for Merchandise shall be stated on the face of this Purchase Order; 

	 
	 
	ii. 
	it shall be governed by Incoterms, 2000 edition, as supplemented, unless the context or the express agreement of the parties shall require a different meaning or result than provided for by Incoterms, 2000 edition; 

	 
	 
	iii. 
	the term “Vendor Cost” shall mean Vendor’s invoice price, less Purchaser’s normal trade discounts and including the costs of freight, insurance and duty; and 

	 
	 
	iv. 
	Vendor shall, unless otherwise indicated on the face of this Purchase Order under the heading “Trade Terms”, Deliver the Merchandise to Purchaser DDP Final Destination.

	 
	Unless otherwise provided on the face of this Purchase Order, invoices and original bills of lading or express receipts are to be sent directly to the addresses set out on the face of this Purchase Order on the day the Merchandise is Shipped. Vendor shall observe Purchaser’s Traffic Department General Shipping Directions.

Any payments due pursuant to this Purchase Order for which written demand is not made and which remain unpaid for one (1) year after the date of this Purchase Order are hereby waived. Acceptance of this Purchase Order by Vendor is acceptance of the claims and returned merchandise procedures of Purchaser. Vendor shall dispute in writing the accuracy of Purchaser’s remittance form, including, without limitation, credits shown thereon, within forty-five (45) days of the mailing of such remittance form, failing which Vendor shall be deemed to have conclusively accepted such remittance form as accurate for all purposes. There shall not be any interest due or payable at any time on any monies payable pursuant to this Purchase Order unless the rate of interest and the dates when interest is chargeable are set out on the face of this Purchase Order.

	13. 
	Any notice required or permitted to be given under this Purchase Order shall be in writing and personally delivered or sent by Electronic Data Interchange (“EDI”) pursuant to Purchaser’s EDI agreement or by prepaid courier, certified or registered mail, return receipt requested, first-class, postage prepaid, and properly addressed to Purchaser or Vendor at their respective addresses set out on the face of this Purchase Order and shall be deemed to be received as follows:

	 
	(a) 
	If personally delivered, on the next business day following the date of delivery;

	 
	(b) 
	If sent by prepaid courier, two (2) business days after pick-up or receipt by the courier; and

	 
	(c) 
	If sent by certified mail or registered mail, four (4) business days after posting by certified mail;

	 
	(d) 
	If sent by EDI, on the day functional acknowledgment received.

	14. 
	Vendor shall, at its expense, procure and maintain insurance in form, in amounts and for risks against which a prudent person would insure, including, without limitation, coverage for:

	 
	(a) 
	comprehensive general liability, with coverage for each occurrence and policy limits of not less than $5,000,000 and with extensions of coverage for:

(i) bodily injury, property damage, including, without limitation, loss of use and loss of use of property not physically injured as a result of an occurrence, and personal injury;
(ii) products and completed operations;
(iii) non-owned vehicles, including, without limitation, contractual liability endorsements for all applicable jurisdictions;
(iv) owners’ and contractors’ protective liability;
(v) broad form property damage;
(vi) employers’ liability and contingent employers’ excess liability; and 
(vii)blanket contract liability

	 
	(b) 
	property, on an all-risks basis, including, without limitation, floods and earthquakes, for all inventory, property in transit and property in storage, with a brands and labels extension providing that no Merchandise bearing any trademark, trade name, copyright, design or pattern of Purchaser shall be disposed of, destroyed or removed from the site of the insured occurrence, without the prior written consent of Purchaser;

	 
	(c) 
	workers’ compensation;

	 
	(d) 
	owned-vehicle liability, on a blanket-fleet basis, for all applicable jurisdictions, covering all units owned, leased and otherwise operated by and on behalf of Vendor;

	 
	(e) 
	product liability, on a per-occurrence basis and with policy of not less than $2,000,000;

	 
	(f) 
	theft by employees, with policy limits which adequately protect the maximum value of the Merchandise; and

	 
	(g) 
	advertiser’s liability, if applicable.

	 
	(h) 
	such coverage and naming Purchaser and all persons for whom Purchaser is responsible in law as additional insureds;

	 
	(i) 
	the waiver by all insurers of their rights of subrogation; and 

	 
	(j) 
	the inclusion of a cross-liability/severability of interest provision.

	 
	Such certificate shall state that Vendor’s insurers will provide Purchaser with at least thirty (30) days’ written notice before termination or modification of any such insurance. In addition, Vendor shall provide Purchaser with a renewal certificate at least thirty (30) days prior to termination or modification of the original certificate supplied to Purchaser.

	15. 
	For United States shipments, Vendor shall ensure that all Merchandise is labeled with a readable manufacturer’s Universal Product Code (“UPC”). Vendor shall notify Purchaser of every change of the UPC on any Merchandise from the UPC on identical merchandise previously Delivered by Vendor to Purchaser. For European Union shipments, Vendor shall ensure that all Merchandise is labeled in accordance with the Vendor Standards Manual for Europe.

	16. 
	All of the representations, warranties, guarantees and indemnities contained in this Purchase Order shall survive Delivery to, and resale or return by, Purchaser of the Merchandise.

	17. 
	Vendor shall not, at any times, directly or indirectly, disclose or provide to any person or make use of any information relating to this Purchase Order that is of confidential nature.

	18. 
	Where the currency of the shipping destination set out on the face of this Purchase Order is dollars, all references to “dollars” in this Purchase Order shall, unless otherwise indicated on the face of this Purchase Order, mean dollars of such shipping destination.

	19. 
	If any term of this Purchase Order or portion thereof is determined to be invalid, void or unenforceable by the decision of a court of competent jurisdiction, which determination is not appealed or appealable for any reason whatsoever, such term shall not be deemed to affect or impair the enforceability or validity of any other term of this Purchase Order and such unenforceable or invalid term or portion thereof shall be severed from the remainder of this Purchase Order.


